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BEING RE-RECORDED
TO INSERT THE AGREEMENT DATE

AGREEMENT
FOR KIOWA CREEK MEADOWS

APPROVAL OF THIS AGREEMENT CONSTITUTES A VESTED PROPERTY RIGHT
PURSUANT TO ARTICLE 68 OF TITLE 24, C.R.S., AS AMENDED, AND CHAPTER 16,
ARTICLE XII OF THE KIOWA MUNICIPAL CODE, AS AMENDED.

THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made as of
December 15, 2021 (“Agreement Date”), by and among James F, Digby, JeriLea G.
Digby, Duncan R. Cormell, and Taylor C. Cornell, as tenants-in-common (collectively, “Owner”),
CB KIOWA HOLDING COMPANY, LLC, a Colorado limited liability company (together with
its successors and assigns pursuant to Section 15(c), “Developer™), and the TOWN OF KIOWA,
a Colorado Home Rule Mumicipality (the “Town” and collectively with the Owner and Developer,
the “Parties™).

Recitals

A. Owner owns approximately 113.45 acres of real property located in the Towa and
commonly known as “Kiowa Creek Meadows,” as described on Exhibit A, attached hereto {the

“Property™.

B. The Property is presently located within the Town’s Planned Development (“PD")
zoning district pursuant to Section 16-37 of the Kiowa Municipal Code (“KMC”).

C. Owner intends to sell the Property to Developer, whercupon Developer proposes to
develop the Property as a residential community with 450 housing units, featuring associated
infrastructure, parks and open space, generally in accordance with the descriptions and depiction
set forth in Exhibit B, attached hereto (the “Project”).

D. KMC, Chapter 16, Article XII and the Colorado Vested Property Rights Statute,
C.R.S. § 24-68-101 et seq. (the “Vested Rights Statute™), as the same were in effect as of the
Agreement Date, each provide for the establishment of vested property tights in order to advance
the intent and purposes set forth in Section 16-221 of the KMC and Section 101 of the Vested
Rights Statute and authorize the Town to enter into development agreements with landowners
providing for the vesting of property development rights for periods of greater than three (3) years.

E. The Parties acknowledge and agree that development of the Project in accordance
with the terms and conditions of this Agreement will provide for orderly and well-planned growth,
promote economic development and financial stability within the Town, ensure reasonable
certainty, stability, and faimess in the land use planning process, secure the reasonable investment-
backed expectations of the Developer, and foster cooperation between the public and private
sectors in the area of land use planning.

F. In accordance with KMC Section 16-223, it is the intent of the Parties that this
Agreement, including without limitation the description and depiction of the Project, constitutes a
“Site Specific Development Plan,” as such term is defined in Section 102(4)(a) of the Vested
Rights Statute.
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original application for approval of the Planned Development, irrespective of any
subsequent change in the Town Regulations.

(b)  Subdivision Plats. Prior to any application for building permits within any
particular phase of the Project, Developer will submit, and the Town will process, in
accordance with the Town Regulations in place at the time of the Agreement Date, such
subdivision plats for such phase of the Project as may be required to subdivide the Property
into individual lots consistent with the Project and the Planned Development.

(i) Subdivision Plat Amendments. The Town will process any
subsequent plat amendments pertaining to lot layout, setbacks, or numbers of lots
per filing, and will administratively approve any such amendments upon finding
that: (i) the amendment is otherwise consistent with the Town Regulations in place
as of the Agreement Date, the Planned Development, and any applicable future
plats; (ii) the amendment would not increase the degree of any existing
nonconformity or create any new nonconforming lot; and (iii) the approval will not
adversely affect the public health, safety, and welfare of the Town.

(¢}  Model Homes. Notwithstanding anything in this Agreement to the contrary,
the Town will not withhold building perrnits for model homes or sales or construction
facilities, including without limitation temporary construction or sales trailers served by
portalet, within the Property so long as Developer has provided (i) at least two points of
all-weather emergency access to such phase of the Project, which may be gravel or
aggregate base course, (ii) an adequate permanent or temporary water system with
sufficient services for fire protection uses for such phase of the Project, and (iii) permanent
or temporary water service to the lots on which such hemes or facilities will be constructed.
Without limiting the foregoing, all Improvements (as defined in Section §) that serve a
model home within the phase of the Project must be initially accepted by the Town, or
Surcty therefor must be posted in accordance with Section 5(d), prior to issuance of any
certificates of occupancy for any such model home.

(d)  Processing of Applications. The Developer has the right to submit and for
the Town to process development applications for the Project without delay in accordance
with the procedures set forth in the Town Regulations. The Town will use its best efforts
to review all land use applications for the Project or any portion thereof in a timely fashion,
taking into account available resources, overall development review demand, and pre-
existing contractual commitments to third parties. In the context of each phase of the
Project, the Town and Developer will cooperate in the establishment of reasonable
timeframes for development review, including the circumstances under which
accelerations or extensions of time may be achieved through retention of third-party
services, the cost of which will be borne exclusively by the Developer.

5. Public Improvements. In addition to any public improvements required in

connection with and in order to serve the Project (collectively, the “Improvements”), Developer
will construct and install the following regional improvements:

L876709.18
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of the Town that the District(s) has secured funding in place, adequate to cover the
applicable Surety and warranty obligations for such Improvements; provided,
however, that the District(s) issuance of bonds in the amount of the applicable
Surety requirements for any Improvements to be completed by the District(s) shall
be sufficient to demonstrate such adequate funding, as administratively approved
by the Town. The District(s) will be under no obligation to post any Surety or
additional financial guarantees, provided, however, that Developer may elect to
satisfy the Surety and warranty obligations for Improvements constructed by the
District(s) in its discretion, as administratively approved by the Town, such
administrative approval not to be unreasonably withheld. Nothing in this
Section 5(d)(iii) shall limit Developer’s ability to assign all or any portion of this
Agreement, including, without limitation, the warranty obligations pursuant to
Section 15(c).

(¢)  Phasing. Developer will have the right to phase the development of the
Project and construction of the Improvements at Developer’s discretion, at such time as
market conditions dictate, pursuant to a phasing plan to be submitted by Developer to the
Town from time to time and processed administratively by the Town. Such phasing plan
will include (i) the physical boundaries of such phase of the Project, which phases may be
developed in non-sequential phases, and (ii) any Improvements to be included within such
phase of the Project.

) Acquisitions. In connection with the development of the Project and the
construction of the Improvements, Developer may be required to acquire additional real
property, easements, rights-of-way and/or other property interests from adjacent property
owners. The Town will support and assist Developer’s acquisition of additional property
interests, including through the use, if necessary, of its condemnation authority.

6. Special Districts and Associations.

(a)  District Formation. The Parties acknowledge district financing mechanisms
are necessary to support the development of the Project and associated Improvements. As
such, it is an express condition of the Agreement that the Town will, concurrently with its
approval of any preliminary subdivision plat and no later than its approval of any final plat,
approve the formation of one or more metropolitan districts pursuant to and in accordance
with the procedures set forth in Title 32 of the Colorado Revised Statutes (the “District(s)”),
unless such condition is waived by Developer. Upon the Developer’s request, the Parties
will amend this Agreement to cause any new District(s) to become party(ies) to this
Agreement.

(b)  District Service Plan. Any prospective service plan for such District(s) will
include the following provisions:

(i) District(s) will have the authority to finance, construct, install,
operate and maintain public improvements, including district-owned properties,
within the service area(s) of such Districi(s).
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7. Taxes and Fees.

(a) Cap on Fees. Town agrees that any fees applicable to the Property or
development of the Project, including, without limitation, any permit fees or impact fees,
will not exceed the amounts established as of the Agreement Date, as set forth on Exhibit C
attached hereto and incorporated herein by this reference (the “Schedule of Fees™), plus
any increase not to exceed the increase in the Consumer Price Index for the Denver-Aurora-
Lakewood All Urban Consurners - All Items, plus one and one-half percent. In no event
shall Developer be obligated to pay any fees or other charges in connection with the
development of the Project in excess of those set forth in the Schedule of Fees, except as
may be increased pursuant to this Section 7(a).

(b)  Use Tax. Town agrees that, in the event of any increase in the Town’s use
tax as in effect as of the Agreement Date, the Town will rebate any amounts collected from
any development of the Project attributable to such increase to the Developer, subject to
any Town obligations or requirements under TABOR or any other provision of state law
which may hereafter affected the Town’s ability to provide such rebate.

8. Water and Sanitary Sewer. As a condition of Developer’s rights and obligations
hereunder, the Parties hereby acknowledge the Developer and the Kiowa Water and Wastewater
Authority have entered into a separate New Well Development Agreement (“Water Agreement”),
which Agreement addresses the water and wastewater provisions related to this Agreement. Upon
execution of such Water Agreement, the Developer will provide a copy of the same to the Town
and (i) such Water Agreement will be deemed a part of this Agreement and incorporated herein by
this reference; and (ii) if at any time the Board of the Kiowa Water and Wastewater Authority has
a vacancy due to the expiration of a term of an existing Board member, resignation of an existing
Board member, or for any other reason, the Town will provide the Developer a reasonable
opportunity to appoint an individual to such vacant position prior to selecting any other new Board
member; provided, however, such obligation shall not be required if, at the time of such vacancy,
at lcast one member of the Board of Kiowa Water and Wastewater Authority is a representative of
Developer appointed pursuant to this Section 8; further provided, however, that such obligation
shall remain in effect for the period commencing on the effective date of the Water Agreement
and terminating upon the earlier to occur of (i) the issuance of certificate of occupancy for the last
dwelling unit within the Project; (ii) termination of this Agreement; or (iii) Developer’s written
notice to the Town of its termination of such period.

Q. Vested Property Rights.

(@  This Agreement constitutes an approved Site Specific Development Plan,
as such term is defined in Section 102(4)(a) of the Vesied Rights Statute, and creates vested
property rights to develop the Project in the manner contemplated by this Agreement.
Subsequent approvals required for or in connection with the development contemplated by
the Site Specific Development Plan, including any amendments to the Site Specific
Development Plan, if and when approved by the Town, will likewise be vested for the
balance of the Term (as defined below).

[876709.16
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the Agreement, in which case the terms and conditions of the Agreement will
control.

10.  No Obligation to Develop. This Agreement will not be construed to create an

implied obligation upon the Developer or any other person to develop any or all of the Property to
construct any public improvements. Neither the Developer nor any other person will have liability
arising under this Agreement to the Town, or to any third party, for failure to develop all or any of
the Property or all or any of the public improvements.

1876709.16

11. Default Provisions.

(a)  Notice and Cure. Except as set forth in Section 11(b), if any party defaults
under this Agreement, the non-defaulting party will deliver written notice to the defaulting
party of such default, and the defaniting party will have 30 days from and after receipt of
such notice to cure such default. If such defanit is not of a type which can be cured within
such 30-day period and the defaulting party gives written notice to the non-defaulting party
within such 30-day period that it is actively and diligently pursuing such cure, the
defaulting party will have a reasonable period of time given the nature of the default
following the end of such 30-day period to cure such default, provided that such defaulting
party is at all times within such additional time period actively and diligently pursuing such
cure and provided further that in no event will such cure period exceed a total of six months.
Notwithstanding the cure period set forth in this subsection, Developer will have the right
to include a claim for breach of this Agreement in any action brought under C.R.C.P.
Rule 106 if Developer believes that the failure to include such claim may jeopardize its
ability to exercise its remedies with respect to this Agreement at a later date; provided,
however, that Developer will dismiss such claim if the default is cured in accordance with
this subsection.

(b)  Remedies; Mutual Waiver of Damages Remedy. Any action by the Town
or any successor governmental authority, or pursuant to an initiated measure, whether local
or statewide, that alters, impairs, prevents, diminishes, imposes a moratorium on
development, or otherwise delays the development or vse of the Property in abridgment of
the Vested Property Rights will entitle the Developer and/or the District (as applicable, the
“Aggrieved Party”) to an action for an injunction or specific performance and/or monetary
damages as set forth in Section 105 of the Vested Rights Statute. Notwithstanding the
foregoing, and in consideration of the Town’s policy of avoiding monetary liability in all
circumstances, and the Developer’s desire to complete construction of the Project at the
time and in the manner provided by this Agreement, (a) the Developer hereby waives, on
behalf of itself and its successors and assigns in interest, the right to seek and be paid “just
compensation” pursuant to Section 105(1)}c) of the Vested Rights Statute; and (b) the
Town hereby waives, on behalf of itself and its successors and assigns in interest, the right
to pay “just compensation” pursuant to Section 105(1)(c) of the Vested Rights Statute. The
Aggrieved Party agrees to first pursue an injunction or specific performance, and if granted,
will have no right to pursue monetary damages or any other remedy set forth in
Section 105(1)(c) of the Vested Rights Statute; and only if a court denies an injunction or
specific performance will the Aggrieved Party be entitled to pursue damages. Nothing in




1876709.16

615104 B: 823 P: 533 AGR
12/15/2021 04:31:10 PM Page 11 of 22 R: $118.00 D:
Dallas Schroeder Clerk/Recoerder, Elbert County, CO

(c) any Affiliate of Developer. Following any such assignment of this Agreement by
Developer, and delivery to the Town of written evidence of such assignment and
assumption by such assignee, Developer will be relieved of any obligations and liabilities
so assigned, and the Town will accept performance of the obligations set forth in this
Agreement by any party so assigned such obligations in accordance with this Section. For
the avoidance of doubt, in the event of Developer’s assignment of this Agreement b,
Developer’s successors and assigns shall be bound by the Surety obligations set forth in
Section 5(d) of this Agreement.

(d)  Counterparts. This Agreement may be executed in counterparts, all such
counterparts will constitute the same agreement and the signature of any party to any
counterpart will be deemed a signature to, and may be appended to, any other counterpart.

()  Entire Agreement. This Agreement constitutes the entire agreement of the
Parties and supersedes any prior oral or collateral agreements or understandings, and may
be amended only in writing, approved in substantially the same manner as the Agreement
itself.

H Notices. Any notice required or permitted by this Agreement will be in
writing and will be deemed to have been sufficiently given for all purposes if sent by
certified or registered mail, postage and fees prepaid, addressed to the party to whom such
notice is intended to be given at the address set forth on the signature page below, or at
such other address as has been previously furnished in writing to the other Parties. Such
notice will be deemed to have been given when deposited in the U.S. Mail.

If to the Town: Town of Kiowa
404 Comanche Street
PO Box 237
Kiowa, Colorado 80117
Attention: Town Manager

With a copy to: Robert Tibbals
P.O. Box 3112
Englewood, Colorado 80155

If to Owner: James F. Digby, JeriLea G. Digby, Duncan R.
Cornell, and Taylor C. Comell
¢/o Jim Digby
23333 County Road 117
Simla, Colorado 80835

If to Developer: CB KIOWA HOLDING COMPANY, LLC
1288 South Clayton Street
Denver, Colorado 80210
Attention: Jeff Keeley

11
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IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of the
Effective Date.

TOWN:

TOWN OF KIOWA,

a Colo ome Rule Mg'cipality
B\ ﬁ& %@W\

Rickard D. Kolm, Mayor v

ATTEST:
f ‘
/ Town Clerk

Date: _/ / ~ AR 202/

13
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STATE OFC@ _lm?olﬁ )

}ss.

COUNTY OF (:)!.l(lif‘/' )

The foregoing instrument was acknowledged before me this &é day of/ &% gﬁ ,
202_'_2_, ty JeriLea G. Digby, an individual.

Witness my hand and official seal.

My commission expires: 4l

VALERIE J PEARSON
Motary Pubhcd
gtate of Cotors 0
Notary ID# 201.94044697 5
My Commission Expires 1 y-27-

i
STATE OF KQM—— g
88,
coonryor Elbrd )

The foregoing insirument was acknowledged before me this O day of I ﬂfﬂﬂib{(,
202 ] _, by DuncanR. Cornell, an individual,

|

Notary PuEWf/ /

Witness my hand and official seal.

My commissjon expires: \ \'l 2:7 ,B

VALERIE J PEARSON

Motary Public
State of Colorado
Notary ID # 20194044697 /

My Commission Expires 11-27-2023 Notary Publi

stateor (pfordetes )
COUNTY OF é/y_(wf i 353'

The foregoing instrument was acknowledged before me this £ day of DL Wi@g A
202\ , by Taylor C. Comell, an individual.

Witness my hand and official seal.

My commission expires: \\ \?—7 \26

VAUERTE J PEARSON | (\%Mﬂ/%
Hetary Public vy, ‘

Rigte pf Colorads ﬁoi'ary Publiﬁ///’

Motary 1D E 20184024697
My Compussion Expires 1 pz?-?ﬂ:-’a

15
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EXHIBIT A
Legal Description of the Property

PARCEL A:

A PARCEL OF PROPERTY LOCATED IN SECTION 20, TOWNSHIP 8 SOUTH, RANGE 63 WEST
OF THE 6TH PRINCIPAL MERIDIAN, ELBERT COUNTY, COLORADOQ, BEING MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHEAST CORNER OF SAID SECTION 20 AND CONSIDERING THE
EAST LINE OF SAID SECTION 20 TO BEAR SOUTH 00 DEGREES 14 MINUTES 33 SECONDS
EAST WITH ALL BEARINGS CONTAINED HEREIN RELATIVE THERETO;

THENCE SQUTH 00 DEGREES 14 MINUTES 33 SECONDS EAST, ALONG SAID EAST LINE, A
DISTANCE OF 2479.01 FEET;

THENCE SOUTH 89 DEGREES 50 MINUTES 38 SECONDS WEST, A DISTANCE OF 649.98 FEET
TO A POINT OF BEGINNING;

THENCE SQUTH 00 DEGREES 14 MINUTES 33 SECONDS EAST, A DISTANCE OF 672.55 FEET;
THENCE SOUTH 89 DEGREES 45 MINUTES 27 SECONDS WEST, A DISTANCE OF 200.00 FEET;
THENCE NORTH 00 DEGREES 14 MINUTES 33 SECONDS WEST, A DISTANCE OF 100.00 FEET,;
THENCE SQUTH 89 DEGREES 45 MINUTES 27 SECONDS WEST, A DISTANCE OF 265.01 FEET
TO A POINT OF CURVE;

THENCE ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF 50.00 FEET, A
CENTRAL ANGLE OF 90 DEGREES 00 MINUTES 00 SECONDS, AN ARC LENGTH OF 78.54 FEET;
THENCE NORTH 00 DEGREES 14 MINUTES 33 SECONDS WEST, A DISTANCE OF 63.32 FEET;
THENCE SOUTH 8% DEGREES 50 MINUTES 38 SECONDS WEST, A DISTANCE OF 115.00 FEET;
THENCE NORTH 00 DEGREES 14 MINUTES 33 SECONDS WEST, A DISTANCE OF 180.00 FEET;
THENCE SOUTH 89 DEGREES 05 MINUTES 38 SECONDS WEST, A DISTANCE OF 494.74 FEET,
THENCE NORTH 00 DEGREES 09 MINUTES 22 SECONDS WEST, A DISTANCE OF 280.00 FEET;
THENCE NORTH 89 DEGREES 50 MINUTES 38 SECONDS EAST, A DISTANCE OF 1124 .33 FEET
TO THE POINT OF BEGINNING,

COUNTY OF ELBERT, STATE OF COLORADQ.

PARCEL B:

A PARCEL OF PROPERTY LOCATED IN SECTION 29, TOWNSHIP 8 SOUTH, RANGE 63 WEST
OF THE 6TH PRINCIPAL MERIDIAN, ELBERT COUNTY, COLORADO, BEING MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHEAST CORNER OF SAID SECTION 20 AND CONSIDERING THE
EAST LINE OF SAID SECTION 20 TO BEAR SOUTH 00 DEGREES 14 MINUTES 33 SECONDS
EAST WITH ALL BEARINGS CONTAINED HEREIN RELATIVE THERETO;

THENCE SOUTH 00 DEGREES 14 MINUTES 33 SECONDS EAST ALONG SAID EAST LINE, A
DISTANCE OF 3619.92 FEET TO THE POINT OF BEGINNING;

THENCE CONTINUING SOUTH 00 DEGREES 14 MINUTES 33 SECONDS EAST, A DISTANCE OF
725.57 FEET;

THENCE SOUTH &% DEGREES 56 MINUTES 02 SECONDS WEST, A DISTANCE QF 2542.24 FEET;
THENCE NORTH 00 DEGREES 21 MINUTES 08 SECONDS WEST, A DISTANCE OF 1198.44 FEET;
THENCE NORTH 89 DEGREES 38 MINUTES 52 SECONDS EAST, A DISTANCE OF 126.44 FEET
TO A POINT OF CURVE;

THENCE ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF 325.00 FEET,
A CENTRAL ANGLE OF 05 DEGREES 09 MINUTES 37 SECONDS, AN ARC LENGTH OF 28.27

A-1
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EXHIBIT B
Description and Depiction of the Project

The Planned Development will allow for a minimum of 450 housing units, which units will
consist of the following: (i) approximately 349 single family detached units located on
approximately 46.04 acres; and (ii) approximately 88 single family attached units or multi-family
units located on approximately 5.91 acres.

The Planned Development will provide for retail and service commercial land uses. Such
general commercial uses will make up approximately 2.21 acres of the Project.

The conceptual land plan depicted below is preliminary in nature and generally depicts the uses,
densities, and planning areas that will be reflected in the eventual Planned Development.

1876705.16
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EXHIBIT C
Fee Schedule
Town of Klowa Fes Schedule

*Estimated Valuation of a 1,500 Single Family Home $135,317
Bldg Parmit **See Calculation Steps n Breakdewn Table §1,197
Pizn Review Fea $778
Use Tax {1.5% of Valuation) 51,022
Streats 4752
Parks & Rec %356
Police $791
Public Fadilities $1,250
Town of Klowa Tota) Fee $6,147

*Plaass nofa that the valuation will change basad off tha total square footage of the singla family home and garage.
**Buildess shall use the balow valustion teble for their base valuation adiusted by CH.

C-1
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WELL DEVELOPMENT AGREEMENT

THIS WELL DEVELOPMENT AGREEMENT (this “Agreement”) is made as of
December 15, 2021 (“Agreement Date™), by and among James F. Digby, Jerilea G.
Digby, Duncan R. Comell, and Taylor C. Comell, as tenants-in-common (collectively, “Owner”),
CB KIOWA HOLDING COMPANY, LLC, a Colorado limited liability company (together with
its successors and assigns pursuant to Section 9(c), “Developer™), and the KIOWA WATER AND
WASTEWATER AUTHORITY, a political subdivision of the State of Colorado (the “Water

Authority™).

Recitals

A Owner owns approximately 113.45 acres of real property located in the Town of
Kiowa, a Colorado statutory municipality (the “Town”) and commonly known as “Kiowa Creek
Meadows,” as described on Exhibit A attached hereto (the “Property™).

B. Owner intends to sell the Property to Developer, whereupon Developer proposcs to
develop the Property as a residential community with approximately 450 housing units, together
with additional commercial area and associated infrastructure, parks and open space, generally in
accordance with the descriptions and depiction set forth in Exhibit B attached hereto (the

“Project™).

C. In connection with the Project, the Parties acknowledge that the Developer and the
Town, intend to enter into a development agreement providing for, among other things, the
establishment of vested development rights with respect to the Project, on terms acceptable to the
Developer and the Town (the “Vested Rights Agreement”), in addition to the formation of cne or
more metropolitan districts pursuant to and in accordance with the procedures set forth in Title 32
of the Colorado Revised Statutes (the “District(s)”).

D. It is the desire of the Parties to enter into this Agreement to set forth the terms and
conditions upon which the District(s) will participate in the construction of a new water well to
service the Project and additional developments within the Water Authority’s boundaries, as
described in Exhibit C (the “New Weli™), the intent being that such terms and conditions will be
incorporated into the Vested Rights Agreement.

Agreement

NOW THEREFORE, in consideration of the mutual covenants and agreements contained
herein, the receipt and sufficiency of which are hereby acknowledged, the Parties hereto hereby
agree as follows:

1. Effectiveness. Notwithstanding anything to the contrary in this Agreement, if
Developer, or any affiliate of Developer identifted by Developer in written notice to the Water
Authority (an “Affiliate”), has not acquired the Property, as evidenced by written notice of the
same delivered to the Water Authority by Developer or, as applicable, as of December 31, 2025,
this Agreement will automatically terminate. Upon such conveyance and without the need for any
additional action by any party, Owner will be released of any and all rights and obligations
hereunder.

206742510
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2. Street Crossing. The Water Authority will allow one low-water street crossing
within the Project, so long as Developer has obtained the necessary state or federal permits for the
same.

3 New Well Design. Developer will contribute up to $3,500 to reimburse the Water
Authority for its actual, out-of-pocket costs of obtaining necessary pcrmits for the New Well,
within 30 days following delivery by the Water Authority of its invoices and other appropriate
documentation, subject to Developer’s reasonable approval, of the same.

4, New Well Agreement. Prior to obtaining the tenth building permit within the first
phase of the Project that will be serviced by such New Well, Developer will use good faith efforts
to cause one or more of the District(s) to enter into a separate agreement with the Water Authority
and Developer for the purpose of constructing the New Well, in the form attached hereto as
Exhibit D (*New Well Agreement™). The Watcr Authority will execute the New Well Agreement
within 30 days of receipt of Developer’s or any District(s) request therefor.

o District Board. The Parties acknowledge that the Vested Rights Agreement
includes provisions permitting the Town to appoint a representative of Developer to the board of
the Water Authority, from time to time. The Water Authority will cooperate in good faith with
such appointments and shall not unreasonably interfere with or delay the effectiveness of such
appointments.

6. Vested Rights Agreement. The Water Authority will reasonably cooperate with the
Developer in connection with the approval of the Vested Rights Agreement, including without
limitation executing such consents as may be reasonably required in connection therewith, at no
cost or expense to the Water Authority.

7. No Obligation to Develop. This Agreement will not be construed to create an
implied obligation upon the Developer or any other person to develop any or all of the Property to
construct any public improvements. If development does not occur, neither the Developer nor any
other person will have liability arising under this Agreement to the Water Authority, or to any third
party, for failure to develop all or any of the Property or all or any of the public improvements,
including without limitation the New Well. In the event the Districi(s) are not organized, or have
not entered into the New Well Agreement on or before December 31, 2031, then, so long as such
failure is not due to the Water Authority’s delay, this Agreement and the parties’ rights and
obligations under the Agreement will automatically terminate.

3. Default Provisions.

()  Notice and Cure. If any party defaults under this Agreement, the non-
defaulting party will deliver written notice to the defaulting party of such default, and the
defaulting party will have 30 days from and after receipt of such notice to cure such default.
If such default is not of a type which can be cured within such 30-day period and the
defaulting party gives written notice to the non-defaulting party within such 30-day period
that it is actively and diligently pursuing such cure, the defaulting party will have a
reasonable period of time given the nature of the default following the end of such 30-day
period to cure such default, provided that such defaulting party is at all times within such

Z0RT425.18
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additional time period actively and diligently pursuing such cure and provided further that
in no event will such cure period exceed a total of six months. Notwithstanding the cure
period set forth in this subsection, Developer will have the right to include a claim for
breach of this Agreement in any action brought under C.R.C.P. Rule [06 if Developer
believes that the failure to include such claim may jeopardize its ability to exercise its
remedies with respect to this Agreement at a later date; provided, however, that Developer
will dismiss such claim if the default is cured in accordance with this subsection.

(b)  Attorneys’ Fees. If any party commences any action or proceeding against
the other in order to enforce the provisions of this Agreement, the prevailing party in any
such action shall be awarded, in addition to any amounts or relief otherwise awarded, all
reasonable costs incurred in connection therewith, including all reasonable attorneys’ fees
and expenses.

9. Subject to Annual Appropriation. Consistent with Article X, § 20 of the Colorado

Constitution, any financial obligation of the Water Authority not performed during the current
fiscal year is subject to annual appropriation, will extend only to monies currently appropriated,
and will not constitute a mandatory charge, requirement, debt or liability beyond the current fiscal

year.

206742318

10. Miscellaneous Provisions.

(a)  Recording. This Agreement will be recorded in the real property records of
Elbert County, Colorado.

(b)  Amendments. This Agreement may be amended or modified only by
written instrument executed by the Water Authority and the owner of the portion of the
Property to which the amendment relates; provided, however, that so long as Developer
owns any portion of the Property, any amendments to this Agreement will require the
written consent of the Developer.

(¢)  Successors and Assigns: Binding Effect. Where used in this Agreement,
the term “Developer” will also mean any of the lawful successors or assigns of Developer,
and all such lawful successors and assigns will be bound by and have the right to enforce
this Agreement; provided, however, that in no event will the purchaser of any lot upon
which a dwelling has been constructed be deemed to be a successor to Developer
hercunder. Notwithstanding the foregoing, Developer may, in its sole and absolute
discretion and without the Water Authority’s consent, assign its rights and obligations
under this Agreement, in whole or in part, to any Affiliate of Developer. Following any
such assignment of this Agreement by Developer, and delivery to the Water Authority of
written evidence of such assignment and assumption by such assignee, Developer will be
relieved of any obligations and liabilities so assigned, and the Water Authority will accept
performance of the obligations set forth in this Agreement by any party so assigned such
obligations in accordance with this Section.
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(d) Counterparts. This Agreement may be executed in counterparts, all such
counterparts will constitute the same agreement and the signature of any party to any
counterpart will be deemed a signature to, and may be appended to, any other counterpart.

(e) Entire Agreement. This Agreement constitutes the entire agreement of the
Parties and supersedes any prior oral or collateral agreements or understandings, and may
be amended only in writing, approved in substantially the same manner as the Agreement
itself.

3] Notices. Any notice required or permitted by this Agreement will be in
writing and will be deemed to have been sufficiently given for all purposes if sent by
certified or registered mail, postage and fees prepaid, addressed to the party to whom such
notice is intended to be given at the address set forth below, or at such other address as has
been previously furnished in writing to the other Parties. Such notice will be deemed to
have been given when deposited in the U.S. Mail.

If to Owner: James F. Digby, JeriLea G. Digby, Duncan R.
Comell, and Taylor C. Cornell
¢/o Jim Dighy
23333 County Road 117
Simla, Colorado 80835

[f to Developer: CB KIOWA HOLDING COMPANY, LLC
1288 South Clayton Street
Denver, Colorado 80210
Attention: Jeff Keeley

With a copy to: Otten, Johnson, Robinson, Neff & Ragoneiti, P.C.
950 Seventeenth Street, Suite 1600
Denver, Colorado 80202
Attention: Brian J. Connolly

If to the Water Authority: ~ Kows Warn * WasEn ATt funberry (krnn)
Yo/ Corvaners Sreeer
Pobex 237 Kiewd o §o117
Attention: Debbie Ullom

With a copy to: White Bear Ankele Tanaka & Waldron
2154 E. Commons Avenue, Suite 2000
Centennial, Colorado 80122
P 303.858.1800
Attention: George M. Rowley

(g) Severability. If any term, provision, covenant or condition of this
Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable,
the remaining provisions of this Agreement will, unless amended or modified by mutual
consent of the Parties, continue in full force and effect.

206742510
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(h)  Relationship to Water Authority Regulations. This Agreement will govern
development of the Property as it related to the New Well and is adopted pursuant to the
appropriate procedures of the Water Authority. In the event of an express or implied
conflict between the terms and conditions of the Water Authority’s adopted regulations
and the terms and conditions set forth in this Agreement, this Agreement will control.

(i) Waiver of Breach. The waiver by any of the Parties of a breach of any term
or provision of this Agreement will not operate or be construed as a waiver of any
subsequent breach by any other Parties.

) No Third-Party Beneficiaries. It is expressly understood and agreed that
enforcement of the terms and conditions of this Agreement, and all rights of action relating
to such enforcement, will be strictly reserved to the Parties, and nothing contained in this
Agreement will give or allow any such claim or right of action by any other third person
on such Agreement. It is the express intention of the Parties that any person other than the
Parties receiving services or benefits under this Agreement will be deemed to be an
incidental beneficiary only.

k) Governing Law, Venue. This Agreement will be governed by the laws of
the State of Colorado. Venue for any action arising from this Agreement will lie with any
appropriate court within Elbert County, Colorado.

1)) Authorization of Parties’ Representative. The undersigned hercby represent
that they serve as representatives of the entity for which they have executed this Agreement
and are fully authorized to execute this Agreement on behalf of such entity.

(m)  Governmental Immunity. Nothing in this Agreement shall be construed to
waive, limit, or otherwise modify, in whole or in part, any governmental immunity that
may be available by law to the Water Authority, its respective officials, employees,
contractors, or agents, or any other person acting on behalf of the Water Authority and, in
particular, governmental immunity afforded or available to the Water Authority pursuant
to the Colorado Governmental Tmmunity Act, §§ 24-10-101, et seq., CR.S.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of

the Effective Date.

OWNER:
=¥
W . Digby ‘

(ﬁ.]/jx.;madé’ Digaf-: U

A

Dusicat/R. Comell ¢

o C,Cornell
STATE OF [\/hlrf (,ld( ) g
88,
COUNTY OF )

The foregoing instrument was acknowledged before me this _0_[ day of MM

202\, , by James F. Digby, an individual.
Witness my hand and official Tal

5179

My commission expires: \v\

\

h—

S VO —

™ VALERIE J PEARSON Natary Pu
Notary Public

i Sizte of Soloreco

1 Notary 1D & 20194044857

| My Commisaipn Expuas | 1-27-2073

Signature Page to Well Development Agreement

2067425.10
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STATE OF COlomJ Cs )

} ss.

COUNTY OF Cl L)U' )
acknowledged before me this _@_ day of _gﬂm 5

The foregoing instrument Was |
202\ , by JeriLea G. Digby, an individual.

Witness my hand and official seal.

[2%

My commission expires: 1! | 27 /

VALERIE J PEARSON /a/_v

Motary Public

state of Colorado
Notary 1D 20194044697 Notary Publ

My Commission Expirgs 11-2

STATE OF 27181/ B 1w )

1 )} ss.
counTY OF ] e )
The foregoing instrument was acknowledged before me this {0 day of I Yeepd Lgf,

202\ , by Duncan R, Cornell, an individual.
Witness my hand and official seal.

My commission expires: 1\ ‘7,7 ! ?,7)

VALERIE J PEARSON
Netary Fublic
State of Colorado
Motary |D# 20184044697